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Temple University School of Business and Public Administra- 
tion was organized to provide a vehicle for stimulating and 
coordinating advanced and analytical studies. Its primary objec- 
tive is to serve the alumni of the University by bringing to their 
attention pertinent developments in the world of business. It is 
also its purpose to contribute to the solution of specific problems 
as an aid to the business community and government. As a 
means of implementing these objectives, the Committee pub- 
lishes quarterly the Economics and Business Bulletin contain- 
ing some of the significant results from its current activities. 


The reader’s appraisal of the Bulletin and comments upon it 
are solicited. The Committee also will appreciate receiving and 
will consider requests or suggestions for particular studies 
which may be of value. 


Address all inquiries to the Committee. 


The opinions and views expressed in the articles contained 
in this Bulletin are those of the writers and cannot be construed 
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A Summary of Changes in Labor Law 
under the Taft-Hartley Act 


by MARIAN R. 


Tue Taft- Hartley Act, passed over the 
President’s veto in June 1947, has become 
a political symbol. Labor leaders have 
called it a “slave labor act” and union 
men, in general, together with many 
people who sympathize with the labor 
movement, have come to feel that any- 
one who finds any good in the act is pro- 
employer and anti-labor. They demand 
its complete repeal. On the other hand, 
the most ardent proponents of the Act 
have hailed it as a major step toward 
industrial peace. These same persons and 
groups frequently blame the Wagner Act 
for much of the labor-management con- 
flict of the decade preceding the Taft- 
Hartley Act.1 

In view of the political importance 
which this Act is likely to have in com- 
ing elections, it seems appropriate to re- 
view its provisions in the light of the 
major labor legislation and the great 
body of common law already in existence 
before its passage. The purpose of this 
examination will be to answer two ques- 
tions. First, what has actually been 
added to labor law? Second, of the ad- 
ditions, all of which in some way restrict 
union activity, which provisions are de- 
sirable in order to protect (a) the rank- 
and-file worker, (b) the general public, 
or (c) employers in general from the 
effects of certain types of union action? 


THE WAGNER ACT 

The Taft-Hartley Act, or the Labor 
Management Relations Act, is an amend- 
ment to the National Labor Relations 
Act of 1935. Since much of the original 
Act is retained intact, it seems desirable 


1Mr. Hartley has said: “The Wagner Act 
we now recognize as the basic cause 
of most labor management controversy.” 
“The Taft-Hartley Act. (on the other 
hand) ... represents the “greatest single 
contribution made by any political party 
for the past two decades. It corrects in a 
single piece of legislation the outstanding 
mistakes of the New Deal.” Fred A. Hart- 
ley, Jr. Our New National Labor Policy, 
Ae and Wagnells Company, New York, 
N.. ¥., 1948, pp. 7, 194. 


* Marian R. Meinkoth is an Assistant Pro- 
fessor of Economics in the Temple Uni- 
versity School of Business and Public 
Administration. 
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to restate the provisions of the initial 
Act before proceeding to an analysis of 
the amendment. 

The NLRA asserted labor’s right to or- 
ganize and bargain collectively through 
representatives of their own choosing, 
and prohibited several “unfair labor prac- 
tices,” i.e., techniques utilized by em- 
ployers in opposing the organization of 
labor unions. In addition, a National 
Labor Relations Board was established to 
(1) hold elections and determine the 
proper bargaining agents upon petition 
of a group of employees, and (2) prevent, 
by appropriate orders, the unfair labor 
practices described in the Act. 

The unfair labor practices which were 
prohibited by the Act made it illegal for 
an employer (1) to interfere in any way 
with self organization by the employees; 
(2) to dominate, interfere with or con- 
tribute financial support to any labor or- 
ganization; (3) to discriminate in regard 
to hiring or to working conditions for 
purposes of encouraging or discouraging 
any labor organization; (4) to discharge 
or discriminate against an employee fil- 
ing charges or giving testimony under 
this Act; and, (5) to refuse to bargain 
collectively. 

By this Act, then, those workers in in- 
dustries “affecting” interstate commerce 
and workers in intra-state industries in 
those states which passed similar laws 
were not only recognized as having the 
right to organize and bargain collectively 
but were given protection in that right 
by making it illegal for an employer to 
discriminate against a union member, or 
to support a company union, or to inter- 
fere in any other way with union or- 
ganization. Further, when a majority of 
the employees in an appropriate unit suc- 
ceeded in organizing, the employer was 
required to recognize and bargain col- 
lectively with the representatives of that 
organization. 

This Act grew out of the widespread 
belief that unionism and collective bar- 
gaining between the representatives of 


TAFT-HARTLEY ACT AND LABOR POLICY 


management and the representatives cf 
unions chosen by the employees was more 
compatible with political democracy than 
was individual bargaining between the 
employer and the employee. This was 
coupled with the belief that the effect of 
giving the employees a responsible part 
in determining the conditions under 
which they worked would increase pro- 
ductivity by decreasing production cost 
due to strikes, slowdowns, and sabotage, 
and by lowering labor turnover. In addi- 
tion, it was recognized that the mere 
statement of the legal right of employees 
to organize and bargain collectively 
would be ineffective unless those who 
wished to organize for the purpose of 
collective bargaining were given legal 
protection against the actions of anti- 
union employers. The Wagner Act was 
designed to give that protection. The 
1947 amendment does not destroy any of 
the protection given to the labor unions 
by the Wagner Act, although it does ap- 
pear that it has been weakened in some 
instances. Rather, as stated in its pre- 
amble, the Act was intended “to equalize 
the legal responsibilities of labor organi- 
zations and employers.” ' 


CHANGES INTRODUCED BY THE 
TAFT-HARTLEY ACT 


The major legislative changes intro- 
duced by the 1947 Act ‘will first be listed 
in summary form, exclusive of adminis- 
trative provisions, and later discussed in 
some detail. 


(1) Foremen are deemed to be part of 
management and are eliminated from 
the coverage of the NLRA. Hence e:: 
ployers are under no legal compulsion 
to recognize or bargain with unions 
formed by supervisory personnel. [Sec- 
tion 14(a)] 

(2) Labor Board determination of 
units appropriate for bargaining pur- 
poses are modified as to professional 
personnel, plant guards, and _ skilled 
craft workers. [Section 9(b)] 

(3) Certification elections are final for 
one year, and employers as well as em- 
ployees may call for certification elec- 
tion [Section 9(c)] 

(4) The right of free speech is broad- 
ened. [Section 8(c)] 

(5) Union security arrangements open 
to labor organizations are limited. 


[Section 8(a)(3) and 9(e)] 

(6) Check-off of union dues must be 

authorized by employees in writing. 

[Section 302(c) (4) ] 

(7) Employee welfare funds to which 

employers contribute are limited to 

certain uses and must be jointly ad- 

ministered. [Section 302(c)(5)] 

(8) An employee has the right to pre- 

sent grievances directly to manage- 

ment, although the union representa- 
tive has the right to be present and 
the grievance must be settled in ac- 

— with the contract. [Section 

a 

(9) Employers and individual em- 

ployees are given the right to invoke 

processes of the Board against unions 
which engage in unfair labor prac- 
tices. Unfair labor practices include: 

(a) Coercing workers to join a union 
contrary to their specific right to 
refrain from union activities as 
on in Section 7. [Section 8(b) 

(b) Causing an employer to discrim- 

inate against his employees except 

for non-payment of union dues or 

initiation fees as required by a 

valid union contract provision. 

[Section 8(b)(2)] This section is 

not intended to impair the right of 

a labor organization to prescribe 

its own rules with respect to the 

acquisition and retention of mem- 

bership. [Section 8(b)(1)] 

Refusing to bargain in good faith 

with an employer. [Section 9(b) 

(3) and Section 8(d) ] 

(d) Striking during the sixty day 
waiting period following notifica- 
tion by either party of a desire for 
modification or termination of the 
contract. [Section 8(d)(4)] 

(e) Requiring the payment of “exces- 
sive or discriminatory” initiation 
fees. [Section 8(b)(5)] 

(f) “nvaging in feather-bedding prac- 
tives. [Section 8(b)(5)] 

(g) Engaging in jurisdictional strikes. 
[Section 8(b)(4)(D)] 

(h) Secondary strikes and boycotts for 
the purpose of: 

(1) forcing a self-employed per- 
son to join a union or employ- 
er association [Section 8(b) 
(4)(A)] 

(2) forcing any employer to cease 
doing business with another 
employer [Section 8(b) (4)(A)] 

(3) forcing any other employer to 
recognize and bargain with a 
labor organization not certi- 
fied by the Board as repre- 
senting his employees [Sec- 
tion 8(b)(4)(B)] 


(c 
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(4) forcing recognition when an- 
other union has already been 
certified as a bargaining agent 
[Section 8(b)(4)(C)] 

At the request of either the employer 

or individual employees the Board is 
required to secure injunctive relief in 
the courts against these practices. Sec- 
tion (10) The Norris-LaGuardia Act 
is suspended in its application to such 
eases. [Section 10(h)] 
(10) Employers and unions may both 
maintain suits in Federal courts for 
damages for breach of the collective 
bargaining agreement, [Section 301] 
(11) Employers may sue unions for 
damages arising out of secondary boy- 
cotts and strikes for specified unlawful 
purposes. Recovery is limited to union 
assets. [Section 393] 
(12) Labor organizations must meet 
certain filing requirements before they 
may ask the Board for a representation 
election or a union security election, 
or present a complaint of employer un- 
fair labor practice to the Board. [Sec- 
tion 9(f), (g), and (h)] 
(13) Evidence to support a board find- 
ing must be “substantial,” [Section 10 
(e)] and must “in so far as practic- 
able” conform to tke rules of evidence 
applicable in Federal District Courts. 
[Section 10(b)] 
(14) Labor organizations and em- 
ployers may not make contributions or 
expenditures in Federal elections [Sec- 
tion 304] 
(15) National Emergency strikes are 
subject to an eighty day injunction 
[Sections 206, 207, 208, 209, and 210] 
(16) Strikes by government employees 
are illegal. [Section 305] 
(17) The NLRB was increased from 
three members to five, and provision 
was made for a General Counsel tu be 
appointed by the President with Senate 
approval. The General Counsel is re- 
sponsible for determining whether or 
not a complaint should be issued and 
for prosecuting the case when a com- 
plaint is issued. Thus, the administra- 
tive powers of the Board are largely 
removed and the Board’s powers are 
primarily limited to those of a quasi- 
judicial nature. 

(18) The Conciliation and Mediation 

Service was separted from the Labor 

Department and set up under a director 

appointed by the President and con- 

firmed by the Senate. 

Some of the legislative changes listed 
above are codifications of common law 
rules which were developed and applied 
by the Federal courts and some are of 


administrative rulings enunciated by the 


NLRB prior to 1947. These would be re- 
applied should Congress completely re- 
peal the 1947 Act to effect substantially 
the same results that now are achieved 
under the statute. The following discus- 
sion of the legislative changes made by 
the Act will point out the extent to which 
these changes follow the rules previously 
developed and applied by the courts and 
the NLRB and the extent to which they 
add to labor law. The additions to labor 
law will be analyzed from the standpoint 
of their justification in the interest of the 
individual employee, employers, and the 
general public. 


Foremen Under the NLRA 


Section 14 (a), by excluding supervis- 
ory employees from the protection of the 
NLRA, relieved employers of any legal 
obligation to bargain collectively with 
unions of foremen. This does not mean 
that foremen’s unions are illegal but 
it does mean that they can receive no 
protection or assistance from the NLRB. 
Under these circumstances, the employer 
is free to fight unionization and to refuse 
to bargain with a union if one is organ- 
ized. Following the passage of the 1947 
Act, the Ford Motor Company refused 
to renew its agreement with the Fore- 
men’s Association of America; and other 
employers who had signed agreements 
with foremen’s organizations, for the 
most part, followed Ford’s leadership. 


This exclusion of foremen is a direct 
reversal of two NLRB decisions of 1943 
and 19452 in which foremen were held 
to be covered by the NLRA and hence 
protected from unfair labor practices and 
entitled to use the election and certifica- 
tion procedures of the Board. The definite 
exclusion of foremen from the Act of 
1947 was supported by those who argued 
that foremen were part of management. 
In the past, supervisory workers have 
frequently identified their interests with 
those of management and have fre- 
quently opposed labor unions to the same 
degree as has management. All except a 


2 Packard Motor Car Company and Fore- 
men’s Association of America, 16/LRR/68, 
(1945); Jones and Laughlin Steel Corpora- 
tion, 66 NLRB, No. 51 (1946). 
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few craft unions® have in the past ex- 
cluded supervisory employees from mem- 
bership because it was feared that super- 
visory employees might dominate the 
union and, because of their contact with 
management, cause the organization to 
be little more than a company union. 
The development of independent fore- 
men’s unions in the mass production in- 
dustries began in the late 30’s and pro- 
gressed at a rapid rate until 1947. Mem- 
bers of those organizations maintained 
that organization was necessary because 
of the foremen’s changing status in indus- 
try. They felt that they were a part of 
neither management nor labor but rather 
a distinct group in industrial relations, 
a group that simply executed the com- 
pany policy as it was formulated by 
higher management. In answer to man- 
agement’s argument that unionization of 
foremen would put them on both sides 
of the bargaining table, they pointed out 
that minor supervisors had little part in 
the determination of collective bargain- 
ing agreements between the company and 
the production workers’ union. They fur- 
ther noted that their authority in refer- 
ence to the grievance procedure was 
frequently limited to signing a grievance 
slip which referred the disputes to higher 
managerial levels. The need for unioniza- 
tion among foremen is, they believe, dem- 
onstrated by the fact that production 
workers have bargained for and gotten 
proper job classifications, standard pay 
rates in line with job classification, prac- 
tical grievance procedure, and full senior- 
ity rights, while foremen frequently have 
none of these. With supervisory workers 
numbering in the thousands in mass pro- 
duction plants, the most practical and 
efficient method for dealing with man- 
agement on these matters is said to be 
through their collective representatives. 
Further, it is argued that unionized fore- 
men will not be suspected of union hos- 
tility and hence may be in a better 
position to introduce production changes 
with a minimum of protest from the 


8In the printing, building, and metal 
trades, and the maritime and railroad in- 
du:tries, foremen have customarily be- 
longed to the union. 


workers. Thus, organized foremen would 
be, in general, in a much better position 
to work as a connecting link between 
management and production workers. 


The amended NLRA apparently as- 
sumes that unionism and collective bar- 
gaining are desirable, and that the re- 
strictions added are necessary in order 
to protect the rights of individual em- 
ployees, the employer, or the public. On 
this basis it is difficult to justify exclud- 
ing foremen from the protection given to 
other employees in working for union- 
ization and collective bargaining. It is 
doubtful that requiring the employer to 
bargain collectively with forernen’s unions 
and protecting them from discriminatory 
action on the part of the employer would 
in any way interfere with public welfare, 
the rights ef individual employees, or the 
rights of the employers. However, a case 
might be made for excluding foremen 
from organizations of production workers 
rather than denying them the protection 
of the Act. It might have specifically 
provided for such exclusion, or have di- 
rected the NLRB in determining units of 
certification to consider foremen alone as 
a proper unit for certification, except 
where circumstances indicated other- 
wise.4 


Appropriate Bargaining Unit 

Section 9(b)(8) places plant guards 
under the protection of the NLRA but 
provides that unions of plant guards may 
not be affiliated with rank and file organi- 
zations nor include production workers. In 
1942 the NLRB had ruled that plant 
guards were included under the pro- 
tection of the NLRA®5 but that production 
workers might not be included in the 
same union with plant guards.6 However, 
it had certified unions composed of plant 


4See Carl Cabe, Foremen’s 
versity of Illinois Bulletin, Vol. 44, 4., 
March 18, 1947, pp. 1-74 fora Ductiaten of 
the history and the economic and social 
implications of foremen’s unions. An ex- 
tensive bibliography on this subject is in- 
cluded. 

5 Yellow Truck and Coach Manufacturing 
Company, 39 NLRB 14 (1942) 

® Automatic Products Company, 40 NLRB 
941 (1942) 
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guards which were affiliated with pro- 
duction workers’ unions. The new pro- 
vision differed from the already accepted 
administrative policy of the Board only 
by prohibiting unions of plant guards 
from affiliating with unions composed of 
production workers. 

Section 9(b)(1) directs the Board not 
to consider any unit including both pro- 
fessional workers and production workers 
as appropriate for the purposes of col- 
lective bargaining unless the professional 
workers vote for inclusion in the unit. 
Likewise Section 9(b)(2) directs the 
Board not to consider any craft union as 
inappropriate on the ground that a differ- 
ent unit was established by a prior Board 
determination unless a majority of the 
employees in the proposed craft unit vote 
against separate representation. In the 
Globe Machine Case? in 1937 the Board 
had stated that where factors in favor 
of a single industrial unit were almest 
equally balanced by factors in favor of a 
separate unit for craft or professional 
workers, the decision should be based 
upon the will of the men themselves. 
Section 9(b)(1), however, makes the 
choice of the professional workers the 
deciding factor. On the other hand, Sec- 
tion 9(b)(2) has been interpreted very 
literally by the Board, and while the es- 
tablishment of a different unit by a prior 
Board order is not considered grounds 
for holding a craft unit as inappropriate, 
other grounds such as the history of col- 
lective bargaining in the plant may be. 
The legality of this interpretation of 
Section 9(b)(2) by the Board is sup- 
ported by the still valid Supreme Court 
decision of 19378 which charged the 
Board with selecting a unit which would 
effectuate the policy of the Act, i.e., en- 
courage efficient collective bargaining. As 
a result of this interpretation, Section 
9(b)(2) has effected no substantial 
change in the determination of units ap- 
propriate for collective bargaining. 


73 NLRB 294. 

8Pittsburgh Plate Glass Company 
NLRB, 313 U.S. 61 Supreme Court 908 
(1941). See Stephen Mueller, Labor Law 
and Legislation. Southwestern Publishing 


Co., Cincinnati 6, Ohio, 1949, for discussion 
of case. 


Certification Elections 

Under Section 9(c)(1) one or more 
employees, a union, or the employer may 
petition the Board to institute certifica- 
tion proceedings and one or more em- 
ployees or a union also may petition the 
Board to institute decertification proceed- 
ings. This provision makes two important 
changes in labor policy. Under the 
Wagner Act employers might not petition 
for an election, although exceptions were 
made by the Board in cases where two 
unions claimed bargaining rights. Under 
the Wagner Act employees might not 
petition for a decertification election. 
Where one union was already properly 
certified, certification proceedings would 
be instituted only if there was evidence 
of substantial support for a rival union. 


It is sometimes argued that allowing 
the employer to petition for an election 
makes it possible for him to call for an 
election in the early stages of an organ- 
izational campaign when the union easily 
could be defeated. Since Section 9(c) (8) 
limits representation elections to only 
one every twelve months? it was felt that 
the procedure of calling for an election 
before the union was ready could be used 
as an anti-union weapon, This is prob- 
ably not a serious danger since the em- 
ployer’s petition is groundless unless the 
union has presented a_ representation 
claim to the employer!® and a union is 
not likely to present such a claim until 
it feels that it is in a position to win 
an election. 


The change which permits employees 
to petition to get rid of a union rather 
than to exchange the existing union for 
another is considered by some to be in- 
consistent with one purpose of the Act 
which is to encourage the spread of col- 
lective bargaining. However, the author 
believes that workers should be free to 
choose to bargain individually if they 
wish. 


In Section 9(c) (3) two changes were 


®*Limiting representation elections to 
only one every twelve months is consistent 
with previous Board practice. 

10 Donald H. Wollett. Labor Relations and 
Federal Law. University of Washington 
Press, Seattle, Washington, 1949, p. 43. 
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made in actual election proceedings. 
First, striking employees not eligible for 
reinstatement were declared ineligible to 
vote in certification elections, This an- 
nulled the prior Board practice of allow- 
ing “economic strikers,”!1 who were not 
eligible for reinstatement because they 
had been permanently replaced, to vote, 
along with their permanent replacements. 
It also added to the group ineligible for 
reinstatement, those engaged in unfair 
labor practices and those engaging in 
strikes not previously illegal but which 
are illegal under the Taft-Hartley Act. 
One effect of this change is to complicate 
the election procedure since it is fre- 
quently difficult to determine who has 
been permanently replaced and therefore 
is not eligible for reinstatement. 

Second, the procedure in run-off elec- 
tions, which must be held when no choice 
receives a clear majority, was changed 
to require the two choices receiving the 
largest and second largest number of 
votes to be listed on the ballot. Thus in 
an election in which there was a choice 
between union “x,” union “y,” and “no 
union” on the first ballot, the run-off elec- 
tion would list “y” and “no union” if 
these received the largest and second 
largest number of votes; under the Wag- 
ner Act the Board would have directed 
a run-off between the two unions. It is 
doubtful if this has any practical sig- 
nificance. 


Freedom of Speech 


Section 8(c) states that the expression 
of any views, arguments, or opinion shall 
not be considered an unfair labor prac- 
tice unless there is threat of reprisal or 
force or promise of benefit. The Board 
under the Wagner Act had held that an 
expression of anti-union opinion on the 
part of an employer, when blended with 
an history of anti-unionism, constituted 
interference with self-organization, or 
perhaps discrimination, and was an un- 
fair labor practice. Although Section 

11 Economic strikers are those persons on 
strike because of a dispute over hours, 
wages, or working conditions. They do not 
include those persons engaging in strikes 


which are in violation of the contract, or 
are illegal. 


8(c) was intended primarily to protect 
employers’ freedom of speech, it applies 
to unions as well. 


Paul Herzog, Chairman of the Na- 
tional Labor Relations Board states that 
this provision has produced little change 
in the Board’s determination of employer 
unfair labor practices since, in the last 
years of the Wagner Act, the Board had 
held employer statements to be unfair 
labor practices only when the statements 
were outwardly coercive or uttered under 
coercive circumstances, However, elim- 
inating non-coercive statements of 
opinion or arguments from evidence rel- 
ative to unfair labor practices, as is done 
by this provision, does make proof of 
unfair labor practices more difficult, and 
employees’ rights are not protected from 
employer interference to the same de- 
gree that they were under the Wagner 
Act. Similarly, employees’ rights are not 
protected from union interference in the 
way that they would have been had this 
section not been included.!2 


Union Security 


Section 8(a) (3) of the amended NLRA 
provided that employees may, as a con- 
dition of employment, be required to be- 
come members of a properly certified 
union thirty days after the date of hir- 
ing or thirty days after the effective date 
of the agreement, whichever comes later. 
Before such a provision can be included 
in the collective bargaining agreement, 
the Board must have held an election and 
must have certified that at least a major- 
ity of the employees eligible to vote have 
voted for a union shop agreement. How- 
ever, an employer can enforce the union 
shop agreement only to the extent of dis- 
missing those employees who remain out- 
side the union because of failure to pay 
periodic dues and initiation fees. It is 
“discriminatory” and hence an unfair 
labor practice for an employer to fire an 
employee for non-membership in a union 
if membership was denied or terminated 
for any other reason than non-payment 
of dues or initiation fees. Section 8(b) 
(1) provides that a union may prescribe 


12 Wollet, op. cit., pp. 16-20. 
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its own rules with respect to the acqui- 
sition and retention of membership in 
the union. But they may not bring pres- 
sure on management to dismiss an em- 
ployee who is refused admission to the 
union or who is dropped from the union 
except for non-payment of dues or initi- 
ation fees even though the contract pro- 
vides for a union shop. In fact, all a 
union may obtain lawfully under the 
amended act is a disciplinary weapon 
helpful in obtaining dues and fees. 

The effect of requiring that a union 
shop provision be submitted to an elec- 
tion in which it is authorized by a ma- 
jority of oll employees eligible to vote 
has added greatly to the Board’s work 
load. In 27,8377 elections held previous 
to October 1943 the union shop had been 
authorized in 98 per cent of the cases 
with about 94 per cent of the votes cast 
being in favor of the union shop.13 These 
results seem to indicate that this section 
of the act is unnecessary to protect rank 
and file workers from union shop provi- 
sions imposed against their wishes. There 
can be no other justification for such an 
expensive and time consuming procedure. 

A contract provision for a closed shop 
or a union shop obviously strengthens 
the union’s position and makes it less 
vulnerable to attack by an employer or a 
rival union. The arguments for a closed 
or union shop as opposed to those for an 
open shop are too lengthy to review at 
this time.14 It is significant, however, 
that the majority of careful labor stu- 
dents consider either the closed or the 
union shop as generally desirable on the 
grounds that it permits the union to de- 
vote more energy to playing a construc- 
tive role in the operation of the enter- 
prise. However, these same students and 
the public in general are extremely crit- 
ical of unions which exclude minority 
groups from membership. 

The sponsors of the Taft-Hartley Act 
have argued that restriction of union 
security is desirable (a) because the 
typical American worker is opposed to 


18 Jbid., p. 70. 

4 For a summary of such arguments see 
E. Wight Bakke and Clark Kerr, Unions, 
Management, and the Public, pp. 112-135. 


any form of compulsory union member- 
ship and (b) in order to prevent unions 
from discriminating against minority 
groups. The union shop elections have 
weakened if not destroyed the first argu- 
ment, and the second, that union security 
should be restricted in order to prevent 
union discrimination against minority 
groups, should be carefully examined. 


As a result of Section 8(a) (3) any in- 
dividual who pays dues regularly to the 
union cannot be discharged regardless of 
his conduct within and toward the union. 
Even though he is expelled from the 
union for communism, incompetence, 
labor espionage, or for fomenting wild- 
cat strikes intended to discredit union 
leaders or the union, the union may not 
cause him to be fired. Of course, the em- 
ployer may discharge for cause, which 
may include wild-cat strikes or incompe- 
tence, but decreasing the authority of 
unions over their members is likely to re- 
sult in less not more responsible union- 
ism. This section does make it unlawful 
for a union with a union shop agreement 
to prevent the employment of a Negro, 
for example, by denying him admission 
to the union. But it does not in any way 
limit discrimination on the part of the 
employer on the basis of race, sex, or 
religion, so long as his discrimination is 
not based on the absence or presence of 
union membership. 

The 1947 amendment to the Massachu- 
setts State Labor Relation Act is an ex- 
ample of a more workable approach to 
this problem since it eliminates union dis- 
crimination without weakening the union 
and its discipline over members, Accord- 
ing to this Act an employer may not dis- 
criminate against an employee because 
of non-membership in a union having a 
union security agreement with the em- 
ployer unless the union certifies that the 
employee was deprived of membership 
because of a bona-fide occupational dis- 
qualification or the administration of dis- 
cipline. An employee so dismissed can 


appeal to the State Labor Relations Com- 
mission to determine whether his exclu- 
sion from the union was lawful. Expul- 
sion is unlawful if it was in violation of 
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the union constitution and by-laws, if the 
employee was deprived of a fair trial 
and adequate hearing, or if the offense 
did not warrant expulsion. It is unlawful 
to exclude any person from membership 
because of creed, color, or sex. Any sim- 
ilar requirement providing that dis- 
charges because of lack of union member- 
ship be subject to some sort of grieyance 
procedure culminating in arbitration 
would seem to be preferable to the re- 
strictions placed on union security by 
the Taft-Hartley Act. 


Usually associated with union security 
are contract provisions for the check-off 
of union dues. Check-off provisions used 
in the past have varied. Some provided 
that dues for all union members be auto- 
matically withheld. Others provided for 
the check-off of dues for all union mem- 
bers except those requesting to the con- 
trary in writing. Still others provided 
that dues would be withheld only for 
those persons who authorized this in 
writing. Section 302(c) (4) allows only 
this last type of check-off arrangement 
and, provides further, that authoriza- 
tion to check off union dues may not be 
given for a longer period than one year 
or the duration of the contract, which- 
ever terminates sooner. The issue of 
whether check-off provisions should be 
limited is subsidiary to the broader ar- 
gument over union security. If one be- 
lieves that union security is primarily a 
matter for collective bargaining and that 
legislation should be aimed rather at see- 
ing that union membership is open on the 
same terms to every qualified workman, 
then it would appear that the legislative 
restrictions on the check-off provision 
should also be dropped. 


Welfare Funds 


Contributions made by employers to a 
union fund to be used to insure em- 
ployees against illness, accident, unem- 
ployment, or to provide pensions or annu- 
ities, etc., are regulated by Section 302 
(c) (5) which provides as follows: 

(a) The basis on which payments are 


to be made must be specified in the 
collective bargaining agreement; 


(b) All such payments must go into 
an irrevocable trust fund; 

(c) The specific purposes for which 
the trust fund may be used are 
limited to paying for medical or 
hospital care, pensions on retire- 
ment or death, compensation for 
occupational illness or injury (or 
insurance to provide any of these), 
unemployment benefits, life insur- 
ance, disability and sickness in- 
surance or accident insurance. 

(d) The fund must be administered 
by a tri-partite Board represent- 
ing the employer, the employees, 
and a neutral representative; 

(e) There must be an annual audit of 
the trust fund; 

(f) Payments intended for pensions 
must be placed in a separate trust 
fund; and, 

(g) The fund may be used to pay 
benefits to only those employees 
whose employers have contributed 
to the fund. 


The primary objections to these re- 
strictions regarding welfare funds arise 
from the belief that they should be de- 
termined by collective bargaining not 
legislation. It is certainly desirable that 
any details agreed upon by management 
ment and the union regarding the pay- 
ments to, the administration of, and the 
disbursement from any welfare fund to 
which employers contribute should be 
written into the collective bargaining 
agreement, and usually were, even in the 
pre-Taft-Hartley days. It is also highly 
desirable that the fund should be made 
a trust and that there should be an an- 
nual audit, although the necessity for 
legislating such a provision may be ques- 
tioned. The author feels that the details 
of a welfare plan and the items included 
therein are properly the subject of col- 
lective bargaining and hence, believes 
that restrictive legislation is inappro- 
priate. 


Grievance Procedure 


Section 9(a) provides that an employee 
may present grievances directly to man- 
agement without the intervention of the 
bargaining agent, although the union 
representative has the right to be pres- 
ent and the grievance must be settled in 
accordance with the contract. This 
change seems harmless enough, although 
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it is an infringement on the area where 
the rules are properly determined by col- 
lective bargaining. Many persons feel 
that the collective bargaining agreement 
may be weakened, however, since the 
employer’s interpretation of the contract 
may vary from that of the union’s and 
since the union cannot insist upon arbi- 
tration of such differences of interpreta- 
tion as long as the individual employee, 
who may be both ignorant and gullible, 
is satisfied with the disposition of his 
case. The normal procedure is for nego- 
tiations over grievances to be handled by 
the representatives of management and 
the union. Where they cannot agree, the 
dispute is frequently submitted to arbi- 
tration. 


Union Unfair Labor Practices 


Coerecing employers or individual em- 
ployers for the purpose of requiring in- 
dividual employees to join a union or of 
forcing an employer to join or resign 
from an employer association or dictating 
who shall represent the employer in 
handling employee grievances is an un- 
fair labor practice. There is no serious 
objection to these restrictions. 


Causing an employer to discriminate 
against his employees in conformance 
with a union shop agreement except for 
non-payment of union dues or initiation 
fees is an unfair labor practice. The jus- 
tification for this provision was com- 
pletely discussed in relation to union se- 
curity. 


Refusal to bargain in good faith with 
an employer is also an unfair labor prac- 
tice, and with justification. The actual 
situation has not been changed substan- 
tially since it was prior Board practice 
to relieve employers of all necessity 
of bargaining collectively where there 
was evidence that the union was not bar- 
gaining in good faith.15 Making refusal 
of the union to bargain collectively an 
unfair labor practice is entirely defen- 
sible. Collective bargaining in good faith 


1% NLRB v. Columbian Enameling and 
Stamping, Co., Supreme Court of the United 
gets. 1939, 306 U.S. 292, 59 Supreme Court 


also requires the union to give notice 
sixty days prior to the expiration date of 
a trade agreement of any intention to 
modify or terminate the agreement, or 
if there is no termination date, to give 
notice sixty days prior to the time it pro- 
poses to modify or terminate the agree- 
ment. A strike during this sixty day 
period will cause union members engag- 
ing in the strike to lose their status as 
employees. Since provisions requiring 
both parties to give advance notice of a 
desire to modify or terminate the con- 
tract were commonly included in collec- 
tive bargaining agreements before 1947, 
this seems to be unnecessary interference 
with collective bargaining. The penalty 
is intended to compel individual em- 
ployees and local unions to have respect 
for the contract into which their repre- 
sentatives have entered. This seems 
severe since the immediate cause for 
a strike may be an unfair labor prac- 
tice. It should be remembered that the 
Act also provides legal means for deal- 
ing with unfair labor practices commit- 
ted by the employer, however. 

Requiring the payment of “excessive 
or discriminatory” initiation fees is an 
unfair labor practice if the employees 
are covered by a lawful union shop 
agreement. This is a proper step in the 
direction of making union membership 
more widely available. However, few 
charges of excessive initiation fees have 
been made. - 

Requiring an employer to pay for ser- 
vices not performed or not to be per- 
formed is an unfair labor practice. It is 
aimed at a very limited type of feather- 
bedding and in principle is not objec- 
tionable although it in no way attacks 
the causes of feather-bedding practices 
used by unions.16 


Engaging in a strike or a boycott in 
order to force employers to assign work 
to employees of one union rather than 
another is an unfair labor practice, un- 
less the employer is failing to comply 
with a Board order on the matter. If 


16 Wollett, op. cit., pp. 86-88. 
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the employer files charges cf a jurisdic- 
tional strike or boycott, and if the reg- 
ional director believes the charge to be 
well-founded, the Board is charged with 
hearing and determining the dispute 
unless the disputing parties adjust or 
agree on methods of adjusting the dis- 
pute within ten days. If the unions in- 
volved reach a voluntary agreement, the 
charges of unfair labor practices are 
dropped; if not, a hearing is held and the 
Board determines the union entitled to 
perform the work. An injunction may 
be used only if a union fails to comply 
with the Board’s order. However, the 
unions engaging in a jurisdictional strike 
are liable for damages in the Federal 
Court. This procedure will be most suc- 
cessful if it causes unions to provide an 
orderly procedure for resolving jurisdic- 
tional disputes, but it will not be suc- 
cessful if the Board is charged with de- 
termining any large number of cases. 
One indication that this may be the case 
is the setting up, in the building trades, 
of a National Joint Board composed of 
an impartial chairman, two representa- 
tives from labor, and two from manage- 
ment to make binding decisions in juris- 
dictional disputes. 


Section 8(b)(4) and Section 303 of 
the Taft-Hartley Act are generally inter- 
preted as prohibiting secondary strikes 
and secondary boycotts by making them 
unfair labor practices. It specifies that 
it is an unfair labor practice for a union 
or its agents to engage in or encourage 
the employees of any employer to strike 
or refuse to work on or transport goods 
or perform services for the purpose of: 


(1) forcing self-eraployed worker, 
barber, bakery goods delivery man, 
milk man, etc., to join a union or 
to force any employer to join an 
employer organization; 
compelling an employer to cease 
dealing in the products of or doing 
business with another employer; 
(8) forcing any other employer to rec- 
ognize and bargain with a labor 
organization as the representative 
of his employees unless said union 
has been properly certified by the 
Board; and 
(4) forcing an employer to recognize 


(2) 


and bargain with a labor organiza- 
tion as the representative of his 
employees where another union 
has been properly certified by the 
Board. 


A secondary boycott may be defined as 
the act of causing or attempting to cause 
third persons to the labor dispute, pri- 
marily suppliers and customers, to re- 
frain from business dealings with the 
adversary employer by the use of (1) 
the secondary strike, (2) secondary 
picketing, (3) circularization of suppliers 
or customers, or (4) pressure on other 
union organizations to persuade them not 
to cross a picket line or work with non- 
union men or materials. 

A union which strikes or uses a second- 
ary boycott to force a_ self-employed 
worker, such as a plumber, to join a 
union and abide by union rules ox to force 
an employer to join a multi-employer or 
industry wide bargaining association, is 
committing an unfair labor practice. 
Likewise a union which uses a strike or 
secondary boycott to force an employer 
to cease doing business with another, or 
to force an employer other than their 
own to recognize an uncertified union, is 
committing ar unfair labor practice. In 
each of these instances the union is pri- 
marily interested in getting wider accep- 
tance of union wages, hours, and other 
working rules, since employers who pay 
union wages and observe other union 
standards are generally at a disadvan- 
tage if they sell their products in com- 
petition with non-union employers. The 
Norris-LaGuardia Act gave recognition 
to the union interest in determining and 
maintaining standards throughout an in- 
dustry. It stated that a union was in- 
volved in a labor dispute and thus was 
immunized from the Federal injunction 
if it was organized in the industry in 
which the dispute occurred, even though 
it had no members in the particular plant 
against which it was directing economic 
pressure. Under the Taft-Hartley law 
injunction proceedings against the un- 
fair labor practices listed here are 
exempted from the effect of the Norris- 
LaGuardia Act. This seems to limit very 
significantly the economic weapons which 
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the union may use against other em- 
ployers in order to promote the expan- 
sion of unionization. Even peaceful 
picketing for purposes of publicizing the 
fact that a particular employer operates 
a non-union plant may be held illegal 
under Section 8(b) (4) of this act.17 How- 
ever, at least one author believes that 
the courts will continue to allow second- 
ary boycotts and picketing where there 
is sufficient “unity of commercial inter- 
ests” and where peaceful picketing is re- 
garded as within the rights of freedom 
of speech. This would result in no signifi- 
cant change from the situation which pre- 
vailed before the act.18 

Also included as an unfair labor prac- 
tice under Section 8(b)(4) is the use of 
strikes or boycotts to force an employer 
to recognize and bargain with a labor 
organization as the representative of his 
employees where another union has been 
properly certified by the Board. This 
restriction on the economic weapons 
which may be used by a minority union 
is a highly desirable and necessary pro- 
tection to the employer who has properly 
recognized and reached an agreement 
with the certified union. 


The remedies against unfair labor 
practices are obtained largely through 
court actions. The Board, after due in- 
vestigation, may, if the unfair labor 
charge is supported by its findings, issue 
a cease and desist order, and if neces- 
sary, may petition any court in the 
United States for enforcement of the 
order. The Board may also request in- 
junctive relief pending its final decision 
as to the validity of the charge. The 
restrictions of the Norris-LaGuardia Act 
on Federal injunctions are inapplicable 
to injunctions issued in relation to unfair 
labor practices in accordance with Sec- 
tion 10. Only the General Counsel or the 
Attorney General may actually petition 
the courts for an injunctive order under 
this section of the Act. If an employer’s 
charge of unfair labor practice is well 


7 Wollett, op. cit., pp. 88-110; Sperry v. 
United Brotherhood of Carpenters and 
Joiners, 21 LRRM 2244 (1948). 


18 Mueller. op. eit., pp. 301-354. 


founded, however, the regional director, 
in effect, acts as his agent in obtaining 
an injunction. 


The objection to this method of stop- 
ping unfair labor practices is two-fold. 
The unions fear that the courts may abuse 
the injunction as it is alleged that they 
frequently did in the period before the 
passage of the Norris-LaGuardia Act. 
Unions also feel that they have been 
placed in an unfairly disadvantageous 
position since the Board must seek in- 
junctive relief if there is reasonable 
cause to believe that a union has violated 
Sections 8(b) (4) (A), (B), or (C). Vio- 
lations of these sections carry number 
one priority before the Board. The Board 
can, but need not, seek injunctive relief 
against employer unfair labor practices. 
As a result, charges of top priority are 
unfair labor practices committed by the 
union and they are quickly settled, while 
charges of unfair labor practices against 
employers may not be determined for 
many months. 

Damage Suits 


The Taft-Hartley Act specifies that 
both unions and employers may bring 
suits in the Federal Courts for damages 
resulting from a breach of the collective 
bargaining agreement. (Section 301) In 
addition, employers may sue unions for 
damages arising out of secondary boy- 
cotts and strikes for ~>.rtain unlawful 
purposes. (Section 303) The actions de- 
scribed in Section 303(a) are identical 
with those described in Section 8(b) (4), 
thus making the same actions subject to 
both injunctive procedure and damage 
suits. The use of the damage suit against 
the union as an entity or by the union 
against the employer for breach of con- 
tract or for damages inflicted in the 
process of carrying on any illegal action 
has been upheld in Federal Courts since 
the 1922 ruling in the Coronado Coal 
Case.19 Somewhat more than half of 
the states, as a result of legislative sta- 
tute or common-law based on court de- 
cisions, likewise have provided that a 


Supreme Court of the United States, 
1922, 259 U.S. 344, 43 Sup. Ct. 570. 
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union may sue or be sued as a unit.29 


The provisions noted above have no 
effect on the rules of state courts regard- 
ing the capacity of unincorporated trade 
unions to sue or be sued. What they do 
is provide that suits to recover for dam- 
ages resulting from contract violation, 
secondary boycotts, and certain types of 
illegal strikes, already described in the 
section on unfair labor practices, may be 
brought in the Federal courts in any case 
where the employer involved is engaged 
in an industry affecting commerce among 
the states. In such cases the Act specifi- 
cally states that the union may sue or be 
sued as an entity in behalf of the em- 
ployees it represents. However, recovery 
is limited to the assets of the union and 
may not be enforced against any indi- 
vidual member of the union. [Section 
801(b)] In addition, it is clearly stipu- 
lated that unions and employers will be 
bound by the acts of their agents and that 
specific authorization or subsequent rati- 
fication will not be a controlling factor 
in determining whether or not a person 
has acted as an agent. [Sections 301(b) 
and (e)] 

This last provision negates Section 6 
of the Norris-LaGuardia Act which was 
interpreted by the Supreme Court to 
mean that neither the international nor 
local unions were legally responsible for 
the unlawful acts of individual officers or 
members unless there was clear proof 
that the union actively participated in, 
authorized, or ratified the unlawful 
acts.21 It remains, then, for the courts to 
determine when a union ofiicial or a union 
member is acting as a union agent. The 
writers of the Taft-Hartley Act in mak- 
ing unions responsible for the illegal 
action of their members and officials re- 
gardless of direct authorization or rati- 
fication of the union were taking the 
attitude that unions can control their 


2 Edwin E. Witte. The Government in 
Labor Disputes. McGraw Hill Book Co., 
Inc., New York, N. Y., 1932, pp. 1942-3. 
David Ziskind. The Law Behind Union 
Agreements. Department of Labor, Wash- 
ington, D.C., 1941, pp. 22-3. 

21 United Brotherhood of Carpenters and 
Joiners of America v. United States, 67 Sup. 
Ct. 775 (1947). 


members and officials and will do so, if 
made legally responsible for their acts. 


The effects of Sections 301 and 303 of 
the Taft-Hartley Act have been three- 
fold. In the first place, accessibility to 
the Federal courts has been broadened 
so as to permit damage suits to be 
brought by or against the union in cases 
where union workers are employed in an 
industry affecting interstate commerce. 
Thus cases which otherwise would fall 
under the jurisdiction of state courts 
where the union is not recognized 1s a 
legal entity may be brought in the Fed- 
eral Courts where the union is so recog- 
nized. Secondly, a union may be held 
liable for the action of union officials or 
members in the absence of specific au- 
thorization or ratification by the union. 
Finally, the grounds for damage suits 
against the union are specifically stated 
to be damages resulting from contract 
violations, secondary boycotts, secondary 
strikes, and other strikes which are de- 
scribed in some detail. The union may 
sue for the recovery of damages from the 
employer only in case of contract vio- 
lation. 

Before attempting any evaluation of 
those sections of the Taft-Hartley Act 
relating to damage suits, a review of 
their use in the past would seem to be 
in order. After the decision in the Coro- 
nado Coal Case in 1922, which ruled not 
only that unions could be sued as a unit 
in Federal Courts but that unions were 
unlimitedly liable for the action of their 
members and officials, many writers pre- 
dicted that the damage suit would be 
used to destroy unionism. Courts almost 
universally held collective bargaining 
agreements to be enforceable at law and 
certain types of union strikes and boy- 
cotts were also considered illegal by the 
Courts and a legitimate basis for damage 
suits. Nevertheless, there were only some 
400 damage suits brought against unions 
previous to 1941.22 This small number of 
damage suits may be partially explained 
by the preference for injunctive action 

2 Carroll R. Daugherty. Labor Problems 


in American Industry. Houghton Mifflin 
Company, New York, N. Y., 1941, p. 905. 
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previous to the passage of the Norris- 
LaGuardia Act in 1932 and of little 
Norris-LaGuardia Acts in many states. 
These acts made it impossible for an em- 
ployer to secure an injunction against 
union action except under very limited 
circumstances so that after 1932 a suit 
for damages was the primary type of 
legal action open to employers. The small 
total number of damage suits must be 
explained on the basis that either em- 
ployers did not find them a satisfactory 
means of resolving their union difficulties 
or that unions were very rarely guilty 
of breach of contract or other illegal 
action. 


Actually both explanations are to a 
large extent true. Collective bargaining 
agreements are much less frequently 
broken than is generally supposed. Both 
sides usually attempt to abide by the 
agreement. In case one side or the other 
is accused of violating the agreement the 
dispute is usually handled by a pre- 
scribed grievance procedure frequently 
ending in arbitration. Where the two 
parties to the dispute must continue to 
work together, a suit for damages is not 
likely to be used except where the em- 
ployer hopes to break the union. The 
paucity of damage suits, likewise, sug- 
gests that, in general, union activities 
have usually been in accordance with the 
law and that when they were not the 
employer has preferred not to resort to 
the courts. 

In spite of the small number of dam- 
age suits brought against the unions in 
the past, the sections relating to damage 
suits have been bitterly opposed by the 
unions. This opposition stems from the 
fear that the clause relating to union 
responsibility for the acts of its officials 
and members may be used to hold the 
union liable for wild-cat or unauthorized 
strikes provoked by stewards, organizers, 
business agents, or even individual mem- 
bers. As a result, many contracts nego- 
tiated since 1947 have omitted the “no- 
strike” provision. Others have agreed to 
include the “no-strike” clause only if 
management agreed to waive its right to 
sue for breach of agreement. 


Filing Requirements 

Before a union may charge any person 
with an unfair labor practice, petition 
for a bargaining election, be certified as 
a bargaining representative, or success- 
fully petition for a union shop refer- 
endum, it must meet certain filing re- 
quirements. This applies to national and 
international unions as well as local 
affiliated unions. 


Unions must file with the Secretary of 
Labor copies of their constitutions and 
by-laws; a report giving names, ad- 
dresses, and salaries of officers; the 
amount of various fees and dues; and 
information concerning elections, meet- 
ings, discipline, contract ratification, 
strike authorization and certain other 
information. Much of this materia! is 
already available in libraries but there 
is no harm in requiring that such infor- 
mation to be sent to the Department of 
Labor. It should be noted that there is 
no provision whereby anyone may take 
any steps to correct the situation if the 
report shows a union to be undemocratic, 


Financial reports showing receipts and 
sources of receipts, assets and liabilities, 
and disbursements and purpose of dis- 
bursements must be filed annually and 
copies thereof distributed to employees. 
There is no particular objection to this 
provision. Many unions have in the past 
had yearly audits and published the re- 
sults in their convention reports or union 
newspapers and bulletins. 

The third requirement is that union 
officers must submit non-communist affi- 
davits. Failure to do so causes the union 
to lose status before the Board. An offi- 
cial who falsifies such an affidavit is liable 
for criminal prosecution. Conviction car- 
ries a penalty of a $10,000 fine or ten- 
year imprisonment or both. There is, 
however, no legal sanction against an 
official who admits that he is a com- 
munist. It is apparently assumed the 
communist union officers will be forced 
into the open and that unions will vote 
them out of power rather than lose their 
statutory rights. Since the end of World 
War II there has been a decided move in 
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unions to get rid of their communist 
members but it is doubtful if this pro- 
vision has been of any particular help. 
One result has been to cause some unions 
to refuse, as a matter of principle, to 
make such non-communist affidavits, 


Evidence 


Evidence before the NLRB must, ac- 
cording to Section 10(e)(b) be “substan- 
tial” and “so far as practicable” conform 
to the rules of evidence applicable in 
Federal District Courts. Both of these 
terms are vague and give review courts 
new grounds for refusing to enforce 
Board orders. The argument for not 
limiting evidence before the Board by the 
same rules as are used in the courts is 
based on the fact that the rules of court 
are set up to protect an “inexpert fact- 
finding body without experience or train- 
ing,” the jury. Since the Board is pre- 
sumably composed of expert fact-finders 
with experience and training who devote 
their full time to hearing only cases per- 
taining to the NLRA, these precautions 
should not be necessary and may unduly 
limit the taking of evidence. 


Expenditures for Federal Elections 
Section 304 makes it iliegal for any 
corporation or any labor organization to 
make “contributions or expenditures in 
connection with” any federal election, 
political convention, or caucus. The ques- 
tion as to the meaning of this provision 
arises over the meaning of the word ex- 
penditure. Although such was not in- 
tended, this might be applied to a news- 
paper owned by a corporation to make 
illegal the expression, editorially, of a 
preference for a particular party or can- 
didate. Neither was this provision in- 
tended, according to Senator Taft, to 
apply to the CIO’s political action com- 
mittee whose funds come from direct 
contributions by union members, but only 
to the labor press. In a first test case, a 
Federal District Court held this provision 
to be an unconstitutional infringement on 
freedom of speech. When appealed to the 
United States Supreme Court the ques- 
tion of constitutionality was by-passed, 
but the general opinion seems to be that 


in a clear cut test case it would be held 
unconstitutional.?3 


Strikes by Government Employees 


Employees of the United States or any 
agency of the United States or any cor- 
poration owned wholly by the govern- 
ment may not legally strike against the 
government according to Section 305. 
The penalty for striking against the gov- 
ernment is discharge, loss of civil service 
status, and ineligibility for re-employ- 
ment for three years. This is probably 
a necessary protection. There seems to be 
little objection to this provision. 


National Emergency Strikes 


Whenever the President of the United 
States believes that a threatened or exist- 
ing strike or lock-out will, if permitted 
to occur or continue, “imperil the na- 
tional health or safety,” he may appoint 
a board of inquiry. If the board confirms 
the President’s opinion, the Attorney- 
General is directed to obtain a court in- 
junction imposing an eighty-day cooling 
off period. The NLRB must, if the dis- 
pute is still unsettled at the end of sixty 
days after the injunctive order is issued, 
take a secret ballot of the employees of 
each employer involved in the dispute on 
the question of whether they wish to ac- 
cept the final offer of settlement made by 
their employer. Upon the certification of 
the results of such ballot or upon settle- 
ment being reached, the Attorney-General 
moves the court to discharge the injunc- 
tion, which they are required to do. After 
dismissal of the injunction, the President 
makes a report to Congress together with 
such recommendations as he sees fit. 

This answer does not seem to be ade- 
quate. The cooling-off period solves noth- 
ing; it simply postpones strike or lock-out 
action. Of course, the appointment of a 
Board of Inquiry will direct public at- 
tention on the dispute. However, this 
Board is charged only with determining 
the causes and circumstances of the dis- 
pute and the positions of the parties. The 
members of the Board are specifically 

% United States v. Congress of Industrial 


Organizations and Philip Murray, 22 LRRM 
2194 (1948). 
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directed to eliminate “recommendations” 
from their report. 


Another solution might be a govern- 
ment fact finding board for each of the 
industries, whose continuous operation is 
considered vital to the public interest, 
with the power to make recommenda- 
tions in case of disputes which cause or 
threaten to cause strikes, 


A more drastic proposal is for the gov- 
ernment to enjoin such a threatened work 
stoppage and seize the plant and operate 
it. A specific rental might be paid to the 
owner and the current collective bargain- 
ing agreement maintained. The profits of 
the business and perhaps even union dues 
would be paid into the Federal Treasury. 
The representatives of management and 
labor would be required to reach an 
agreement before private operation could 
be resumed. This solution would prevent 
an interruption of production and place 
the parties under considerable compulsion 
to agree. The resulting agreement would 
be free from government dictation. 


A BALANCE SHEET 


The federal labor policy, as stated in 
the amended NLRA, is one of encourag- 
ing collective bargaining, and legislation 
limiting union activities is aimed not at 
weakening the institution but rather at 
protecting general welfare, individual em- 
ployees, and employers from the effects 
of certain union activities. On the basis 
of the above statement of policy many 
of the sections added to labor law by the 
Taft-Hartley Act should be retained, 
others should be eliminated completely, 
while still others are of little importance 
one way or another. Of those provisions 
retained some should be modified to make 
them less severe; others should be 
strengthened. 

The provisions making unions liable as 
entities in the Federal Courts, with lia- 
bility limited to the organization’s assets 
should be retained. However, the use of 
the damage suit in cases involving a 
charge of violation of the collective bar- 
gaining agreement should be limited to 
those instances where one party refuses 
to submit the dispute to arbitration in 


accordance with the collective bargaining 
agreement. In unfair labor practice cases 
the use of damage suits against the union, 
without imposing similar liability for em- 
ployer unfair labor practices, is discrimi- 
natory. The provision making union un- 
fair labor practices grounds for damage 
suits should be eliminated. Pre-hearing 
injunctions in unfair labor practice cases 
should be retained but the procedural 
safeguards of the Norris-LaGuardia Act 
should be made applicable. 

The “free speech” provision needs to 
be amended to allow for the use of 
opinions as evidence in unfair labor prac- 
tice cases. The provisions prohibiting ex- 
cessive or discriminatory initiation fees 
is a step toward making union member- 
ship available to all qualified workers. 
The filing of facts regarding internal 
operations of unions may possibly be use- 
ful in taking further steps toward mak- 
ing their operations more democratic. 
Unions should continue to be required to 
bargain in good faith and failure to do 
so is justifiably an unfair labor practice. 
Union economic pressure to force an em- 
ployer to recognize another union when 
one has already been certified should not 
be permitted. While some restrictions on 
union economic weapons may be neces- 
sary, it is not desirable to make secon- 
dary boycotts illegal simply because they 
are secondary boycotts. A union should 
not be prohibited from using economic 
weapons where their use is necessary in 
order to protect union standards through- 
out an industry. The provisions regard- 
ing feather-bedding, jurisdictional dis- 
putes, and national emergency strikes 
need careful examination. Although 
there need to be legislative rules in these 
areas, the existing provisions are not 
completely satisfactory. 

On the other hand, certain sections of 
the Act should be repealed. The pro- 
vision excluding foremen from the cover- 
age of the Act should be eliminated since 
they are not usually in a position to de- 
termine company policy and since they 
are 10 less employees than are production 
workers. Limitations on contract pro- 
visions regarding union security and 
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check-off, employee welfare funds, and 
notice of desire to modify.or terminate 
the contract should be dropped from the 
Act. These matters should be determined 
by collective bargaining. The rules re- 
garding evidence should be changed back 
to those existing under the Wagner Act. 
The provision regarding expenditures and 
contributions in relation to Federal elec- 
tions should be changed so as to make it 
quite clear that while direct financial con- 
tributions are proscribed, expenditures 
for the purpose of expressing union 
opinion in their own or other newspapers 
or over the radio is not prohibited. The 
non-communist affidavit requirement 


should also be deleted from the Act. It 
is doubtful if any communist official will 
be exposed by this provision, since those 
who wish to keep their party membership 
secret are not likely to be deterred by 
the penalties against perjury. 


Obviously, it makes little difference, 
except politically, whether the Taft-Hart- 
ley Act is repealed and the Wagner Act 
used as a basis for amendments or 
whether the Taft-Hartley Act is retained 
and amended provision by provision, al- 
though a more concisely and clearly 
stated law might certainly result from 
the first procedure. 


| 
© 
Nis 


Federal Trade Commission Objections to the 
Basing Point System of Pricing 
by EDWARD C, CASSEL* 


THE Basing Point System of pricing 
commonly is thought to be used only by 
the steel industry. That this is a mis- 
conception is evidenced by the fact that 
many others, principally the cement, 
stoves, clay, rubber, lumber, and food 
products industries are or also have used 
it in setting their prices.! Its wide use 
in the American economy for over 100 
years has given rise to much discussion, 
the main theme of which has been di- 
rected toward explaining the device and 
justifying it in a competitive system. It 
is the purpose of this paper to examine 
the legal grounds on which the system 
has been condemned by the Federal Trade 
Commission and to indicate some of the 
implications of these decisions. 


THE BASING POINT SYSTEM 

The basing point system of pricing 
implies the establishment of a series of 
common or originating points from which 
all goods sold wiil be priced regardless 
of where they were manufactured. The 
system can exist only where competitive 
conditions are limited; for otherwise, it 
could not be enforced by an industry 
without regulative assistance from gov- 
ernment. It may be used by industry to 
control competition and increase returns, 
and it does so by creating a system of 
rigid prices which are not immediately 
responsive to changes in the economic 
system. Simply stated, the use of basing 
points provides for the establishment of 
a system of geographic price discrimina- 
tion. 

Steel, for example, is sold generally on 
a delivered price basis. The cost of trans- 
portation from the mill to the consumer 
is therefore as much a part of the price 
as is the cost of the material at its point 
of manufacture. This delivered price is 

1Converse and Huegy. Elements of Mar- 


keting. Prentice Hall, New York, New 
York, 1940, p. 538. 


* Edward C. Cassel is a member of the Mar- 
keting Department faculty of the Temple 
University School of Business and Public 
Administration. 


calculated by adding the cost of trans- 
portation from the nearest of one or more 
arbitrarily selected “basing points,” to 
the cost of steel. All steel sold at that 
point will be so priced whether it was 
manufactured and shipped from the bas- 
ing point or not. The freight charges 
added to the base cost, therefore, may 
be larger or smaller than the amount 
actually paid by the mill and charged 
to the consumer.? 


For clarification, a hypothetical situa- 
tion may be assumed. There are three 
basing points, A, B, and C, all of which 
quote the same base price, $50 per ton. 
The freight from A to the consuming 
point, X, is $3, from B, $5, and from C, 
$6. If each were to add the freight to 
the base price, there would be three de- 
livered prices at X, namely, $53, $55, 
and $56 per ton. Under the basing point 
system as it operates, all prices are 
quoted as if the materials were shipped 
from the nearest mill by rail. Thus, the 
lowest combination of base price and 
freight cost would determine the de- 
livered price, regardless of which mill 
actually took the order and made de- 
livery. In this example, the price at X 
will be $53 ($50 base price plus $3 
freight) whether A, B, or C makes de- 
livery. When the price is established at 
any basing point, other producers know 
that steel will be sold through that dis- 
trict at that price plus rail freight. If 
other mills wish any part of the busi- 
ness, they must, of necessity, quote the 
same price to all buyers, otherwise other 
mills within the area will undersell them. 

This situation results in several in- 
equities. Using the example noted above, 
if the mill C secures the business, it will 
add $3 freight in calculating the delivered 
price, even though it actually pays $6. 
In other words, it absorbs the excess of 


2 Duddy and Revzan. Marketing. McGraw 
Hill, New York, New York, 1947, p. 491. 
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the actual over the quoted freight, receiv- 
ing less for its product from the con- 
sumer (X) than the quoted base price. 
“Freight absorption” thus rises out of a 
freight disadvantage and results in a 
lower “mill net return” than the quoted 
price. 

On the other hand, if a producer is 
more favorably located with reference to 
a consumer than the basing point, it will 
secure an advantage or an extra return 
in addition to the base price as a result 
of the fact that the freight charged is 
higher than the actual freight paid. Such 
a situation may exist because: (1) the 
mill was established after the basing 
point was set; (2) the mill city has no 
base price since it may be located in a 
territory where the demand for steel is 
greater than the local production; or (3) 
the steel may be shipped by water (the 
rate is lower), while by agreement the 
rail freight must be charged. Under 
these circumstances the producers derive 
what is termed “phantom freight,” that 
is, the excess of freight charged to the 
consumer over actual costs for it. 


Thus, in industries using the basing 
point pricing systems, producers will re- 
ceive variable mill net returns when sell- 
ing in different locales, without reference 
to actual costs. This variation in mill net 
returns is a form of price discrimination 
which results because an administered 
price system is in use. This system is 
most easily attacked by regulatory au- 
thority on grounds of geographic price 
discrimination and it is on this basis 
primarily that the FTC has sought to 
eliminate the system. 


THE FTC AND BASING POINTS 


The FTC and the users of the basing 
point system of pricing have been, and 
still are, actively engaged in a seemingly 
endless dispute over the function of this 
“basing point system” of pricing. The 
cases tried have presented the viewpoints 
of both the Commission and the industry 
and have provided meat for much discus- 
sion of the principles by all involved. 
The dispute, although currently settled, 
has been of such vast proportion and has 


such complex economic and political rami- 
fications, that the layman may well ask 
for some clarification of the Commission’s 
objections to the basing point system of 
pricing. 

The FTC has often been called the 
police force of the Government. Its chief 
function is to enforce, by investigation 
and prosecution, the FTC Act of 1914, 
and/or the Clayton Anti-trust Act (as 
amended by the Robinson-Patman Act 
of 1936). 


The steel and cement industries have 
been adjudged the principal offenders 
over a period of twenty-five years and 
they remain the undaunted opponents of 
the Commission. That the legal pro- 
cedure has become an historical process 
is clearly evidenced. A cease-and-desist 
order was first issued in 1924 against the 
steel industry’s use of the single basing 
point system of pricing, (the Pittsburgh 
Plus System). Twenty-five years later 
the basing point system as the one and 
only method of pricing by a firm or in- 
dustry was ruled illegal.’ 


The Commission has attacked the geo- 
graphic price practice either in violation 
of the Federal Trade Commission Act 
and/or in violation of the Clayton Anti- 
trust Act (as amended). Although it is 
possible to have the same system of pric- 
ing raise issues under both statutes, these 
issues are different as to the nature of the 
offense and the kind of relevant evidence. 
Thus, it is evident that the two types of 
problems should be sharply separated. 


PROBLEMS UNDER THE FTC ACT 


The FTC Act deals with the question 
of the elimination of price competition. 
If a geographic pricing formula is in- 
volved, whether or not the formula has 
been used as a price fixing device is the 
important issue. The offense then is price 
fixing and when this may be charged, 
only evidence of collusive agreement can 
be introduced. This may take the form of 
a direct price agreement or it may be 


8Clayton-Mark and Company, et al. v. 
ee Trade Commission, 336 U. S. 464 


] 

{ 

( 


BASING POINT PRICE SYSTEM 21 


indirect as in the Cement Case* where 
the Commission charged and proved the 
possibility of businessmen agreeing on 
a price fixing formula to make prices 
identical while not agreeing on a price 
directly. 

The proceedings in the Cement case 
are important and informative because 
they establish a legal precedent. The 
charge was instigated on a two count 
violation: (1) violation of the FTC Act; 
and (2) violation of the Clayton Anti- 
trust Act (as amended). Mr. Justice 
Black, of the United States Supreme 
Court, in delivering the opinion said: 


The first count charged that certain 
alleged conduct, set out at length, con- 
stituted an unfair method of competi- 
tion in violation of section 5 of the 
Federal Trade Commission Act, 38 
Stat. 719, 15 US.C Section 5. The core 
of the charge was that the respondents 
had restrained and hindered competi- 
tion in the sale and distribution of 
cement by means of a combination 
among themselves made effective 
through mutual understanding or 
agreement to employ a multiple basing 
point system of pricing. It was alleged 
that this system resulted in the quo- 
tation of identical terms of sale and 
identical prices for cement by the re- 
spondents at any given point in the 
United States. This system worked so 
successfully, it was further charged, 
that for many years prior to the filing 
of the complaint, all cement buyers 
throughout the nation, with rare ex- 
ceptions, had been unable to purchase 
cement for delivery in any given lo- 
cality from any one of the respondents 
at a lower price or on more favorable 
terms than from any of the other re- 
spondents., 

That the basing point price system 
may lend itself to industry-wide anti- 
competitive practices is illustrated in 
the following among other cases: 
United States v. United Gypsum Co. 
et al., 333 U.S—, Sugar Institute v. 
United States, 297 U.S. 553. We up- 
hold the Commission’s conclusion that 
the hasing point delivered price system 
employed by respondents is an unfair 
trade practice which the Trade Com- 
mission may suppress.5 


Consequently the geographic pricing for- 
mula becomes unlawful, not in itself, but 
‘“ETC v. Cement Institute et al.” Su- 
preme Court of the United States, Nos. 


BB 24, October Term, 1947, p. 3. 
5 Ibid., pp. 3 and 35. 


where its use results in an illegal com- 
bination. 


On January 12, 1949 the FTC publicly 
replied to six pertinent questions asked 
by the Chamber of Commerce of the 
State of New York. The questions were 
submitted by telegraph and signed by 
Mr. B. C. Davis, Jr., Secretary of the > 
New York State Chamber of Commerce. * 
Of importance to this present explanation 
was the inquiry: “If a single or multiple 
basing point system be used also by a 
competitor, what evidence does the Com- 
mission regard as sufficient to establish 
that there is a conspiracy in restraint of 
trade?” 6 


In its response, the Commission stated 
that to give a precise answer would be 
impossible without all the various com- 
binations of facts which, under particular 
circumstances, might be needed to be 
convincing. A considerable discussion of 
the question followed in which it is of 
interest to note the varying degrees of 
weight given to factors in proving, 
through circumstantial evidence, a mono- 
polistic conspiracy. A few of the factors 
taken into consideration by the Commis- 
sion are: 


... enduring uniformities of prices; 
uniformities in the timing and the 
amount of price changes; consistent 
use of price formulas which have the 
effect of determining for each delivery 
point which enterprise or enterprises 
shall initiate price changes and of con- 
ferring other enterprises to the role of 
accepting and enacting these changes; 
... disciplinary measures taken against 
persons who do not use the customary 
price formulas; . . . habitual quotation 
of identical prices in sealed bids or 
under other circumstances in which ad- 
vance knowledge of the prices to be 
quoted by competitors not readily avail- 
able; . . . common use of conventional 
formulas, books of reference, or com- 
puting services which give precision to 
elements of costs or to terms of sale 
which might otherwise vary.? 


The Commission stressed the great im- 
portance of geographic pricing formulae 
as used to eliminate competition in the 

®Letter from the FTC gg by D. C. 
Daniel, Secretary, to Mr. B. C. Davis, Jr., 


Secretary, Chamber of Commerce, State of 
“La Made public January 12, 1949. 
I 
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Steel Case. A geographic pricing formula, 
to be an instrument of collusive pricing, 
must be in general use in an industry so 
that competitors will arrive at identical 
results. This, of course, is the purpose of 
the multiple basing point system to match 
prices so that there are no price differ- 
ences among competitors. In the steel 
industry, where such pricing structures 
were firmly established, it has been 
proved by the Commission that the pric- 
ing structures were originated in agree- 
ment and maintained for the purpose of 
avoiding price competition.’ 

It would appear that the solution to 
the problem of collusion in the basing 
point system of pricing would be rela- 
tively simple. On the basis presented, 
the situation would seem to be resolved 
by increasing the number of bases and 
establishing a mill at each base. This bas- 
ing point system would be almost indis- 
tinguishable from an f.o.b. mill system, 
but it would be impossible for every 
member of a given industry to have a 
mill located at each base. Therefore, the 
only significant difference could be that 
of phantom freight or freight absorption 
because the formula used would still be 
a pricing system as complex and rigid 
as a system with fewer bases. Whenever 
any act of operation, such as the above, 
results in the elimination of price com- 
petition, a question of violation under 
the FTC Act, arises, not because of 
freight absorption or phantom freight 
alone but because it may result in the 
elimination of price competition. 


In the recent Rigid Steel Conduit Case, 
the Commission found that adherence to 
an industry-wide basing point formula, 
with full knowledge that other concerns 
were also using the same formula, con- 
stituted in itself a violation of the FTC 
Act. The Commission charged: 


That each corporate petitioner and 
others violated Section 5 of the Federal 


8In the Matter of: United States Steel 
Corporation et al, Complaint, Findings 
and Order in Regard to the Alleged Viola- 
tion of Section 2 of an Act of Congress, 
Approved October 15, 1914, and of Section 
5 of an Act of Congress Approved Sep- 
tember 26, 1914, —— 760, Saly 21, 1924, 
Syllabus (a), p 


Trade Commission Act through their 
concurrent use of a formula method of 
making delivered price quotations with 
the knowledge that each did likewise, 
with the result that price competition 
between and among them was un- 
reasonably restrained.® 


The results of this case have been 
widely publicized. The Circuit Court of 
Appeals upheld the Commission’s cease- 
and-desist order and the Supreine Court 
upheld the decision of the lower court. 
The answer to the question, how will this 
affect the actions of the FTC in future 
basing point problems, is of key impor- 
tance. It appears that any organization 
using a pricing formula (basing point) 
resulting in identical prices with other 
firms within the same industry and with 
knowledge of the competitor’s price will 
be interpreted in the same manner as if 
there had been overt collusion. Thus, it 
will not be difficult to obtain proof of col- 
lusion in future basing point practices. 

It must be remembered that, under the 
Federal Trade Commission Act, to be 
sued there must be either parallel action 
by competitors which eliminates price 
competition, or, outright collusion and/or 
a monopolistic position gotten and main- 
tained through unfair methods. The word 
“unfair” is to be determined and defined 
by the Commission. It is possible, there- 
fore, for a free and single enterprise to 
adopt and operate any pricing formula, 
basing point or otherwise, under the FTC 
Act. However, this does not exempt any 
single firm or industry from attack by 
the FTC under the Clayton Act, as 
amended. 


Problems under the Clayton Act, 
as amended 


Section 2(a) of the Clayton Act, as 
amended, reads as follows: 


. . . it should be unlawful for any 
person engaged in commerce ... to 
discriminate in price between different 
purchasers ... where the effect of such 
ciscrimination may be substantially to 


®FTC Docket 4452. In the United States 
Circuit Court of Appeals for the Seventh 
Circuit, No. 86389, 8640, 8642, 8644, 8649; 
October Term, 1947, April Session, 1948; 
Fourteen Manufacturers, Rigid Steel Con- 
duit Petitioners, FTC Respondent; Before 
Sparks, Kerner, and Minton, Circuit Judges, 
May 12, 1948. 
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lessen competition or tend to create a 
monopoly ... or prevent competition 
with any person who... receives the 
benefit of such discrimination .. . pro- 
vided, that nothing herein contained 
shall prevent differentials which make 
only due allowance for differences in 
cost of manufacture, sale, or delivery. 
Under this section of the Act, all bas- 
ing point systems would create price dif- 
ferentials and would be unlawful un- 
less, as stated above, the differences in 
prices are due to differences in cost or 
are made in good faith to meet competi- 
tion. It was noted that differences in mill 
net return must exist under a basing 
point system of pricing, by definition. 
The system, therefore, results in a form 
of discrimination. 


In the Cement Case the second of the 
two complaints charged: 


That the multiple basing point sys- 
tem of sales resulted in systematic 
price discrimination between the cus- 
tomers of each respondent. These dis- 
criminations were made, it was alleged, 
with the purpose of destroying compe- 
tition in price between various respon- 
dents in violation of Sec. 2 of the Clay- 
ton Act, 38 Stat. 730, as amended by 
the Robinson-Patman Act, 49 Stat. 
1526. That section, with certain con- 
ditions which need not here be set out, 
makes jt ‘unlawful for any person en- 
gaged in commerce ... either directly, 
or indirectly, to discriminate in price 
between different purchasers of com- 
modities of like grade and quality ... 
15 U.S.C., Sec. 131° 


Interpreting the aforesaid, it appears 
that injury to competition exists only 
when discrimination is an important part 
of the collusive agreements. Thus, in the 
Cement Case, competition was restrained 
because of the discrimination among the 
sellers not competing with each other. 
Even a single seller may violate the Clay- 
ton Act through the use of basing points. 
If the variations in prices to customers 
are substantial, and do not reflect a true 
differential in cost, then, discrimination 
causing a possible injury to the buyer 
exists. The Commission found evidence 
of the discrimination and injury in both 
the Staley and Corn Products Cases, and 


7 FTC v. Cement Institute et al., op. cit., 
p. 3. 


was upheld in its findings by the Courts. 


All of the possibilities for price dis- 
crimination purposely have not been dis- 
cussed. Every situation involving it pre- 
sents a different problem and necessitates 
a different approach. However, the FTC 
maintains: “In basing point cases the 
Commission will continue to employ con- 
cepts of injury similar to those which it 
has used in the past.” 11 


CONCLUDING OBSERVATIONS 


One may conclude on the basis of the 
present judicial findings that the FTC 
objections to the basing point system of 
pricing are based on several criteria. Any 
action or price formula of one seller or 
a group of sellers within an industry 
which eliminates price competition, is 
injurious to buyers and to competition, 
acts in the restraint of trade, is collusive 
or has the effect of collusion, creates or 
tends to create a monopoly, and/or com- 
bines any of these factors is illegal either 
under the FTC Act or the Clayton Act, 
as amended, or both.!2 


The curtain is fast descending on the 
legality of the basing point system of 
pricing and/or any other geographic 
pricing formula. This does not mean that 
all sellers have ceased to use these meth- 
ods of pricing, nor that the FTC has sued 
all users. The latter would be almost an 
impossibility. Lowell B. Mason, a Fed- 
eral Trade Commissioner, estimates, for 
example, that to sue all offenders would 
cost about $2,616,944,000 and would in- 
volve an estimated 118,000 industries en- 
gaged in one or more of the practices 
condemned by the FTC decisions.13 None- 
theless, it is clear that the basing point 
system of pricing is illegal under the 


n“Statement of Federal Trade Commis- 
sion Policy Toward Geographic Pricing 
Practices for Staff Information and Guid- 
ance.” Issued October 12, 1948. 

122 Words such as collusion, competition, 
ete., determined and defined by the FTC 
in each case. 


13Statement of Lowell B. Mason, Federal 
Trade Commissioner, as prepared for De- 
livery before the Subcommittee on Inter- 
state and Foreign Commerce of the Senate 
of the United States, June 4, 1948, p. 4. 
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Commission’s interpretation of the law 
which has been supported completely by 
the Supreme Court. It is eminently clear 
that any industry using the basing point 
system flagrantly, or any industry against 


which a complaint may be filed on these 


grounds, may be enjoined from such ac- 
tion by the FTC. The Rigid Steel Conduit 
Case, 2s decided by the Supreme Court, 
definiiely outlaws the basing point sys- 
tem 2» an accepted legal method of 
pricing. 
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Some Aspects of 
Federal Savings and Loan Association Operations 
by WILLIAM J. McKEEVER* 


Ses growth of Federal Savings and 

Loan Associations has been remark- 
able since their creation by the Federal 
Government under powers contained in 
the Home Owners Loan Act of 1933. Op- 
erating under uniform rules and regula- 
tions in all states, the number has in- 
creased from six in 1933 to nearly fifteen 
hundred today. Their basic purposes are 
two-fold: (1) to encourage thrift; and 
(2) to provide for sound economical 
financing of homes. Some measure of 
the need fulfilled and the services rend- 
ered by these associations may be shown 
by comparing their numbers and total 
assets for the period of their existence. 
(See Table I) 


The federals are locally operated, 
mutual thrift organizations. Membership, 
open to any, may be obtained on either 
of two bases. 


(1) Savings membership. This type is 
based on the simple existence of a sav- 
ings account. The member is entitled to 
one vote for each $100 or fraction thereof 
in his account, but may not exceed fifty. 
Semi-annual dividends are distributed on 
the basis of average participation value 
and may be paid either in cash or cred- 
ited to the account. These are to be dis- 
tinguished from the so-called “Christ- 
mas” and “Vacation” accounts estap- 
lished by individuals for periods of less 
than twenty-four months. The latter are 
entitled to participate in management but 
do not share in dividend distribution. 


(2) Mortgage membership. This type 
is obtained by the establishment of a 
mortgage loan on a property, and the 
mortgagor is entitled to one vote regard- 
less of the amount of his loan. These 
members, of course, contribute to the 


* William J. McKeever is an Assistant Pro- 
fessor of Accounting in the Temple Uni- 
versity School of Business and Public 
Administration. He is Controller of the 
North Philadelphia Federal Savings and 
Loan Association. 


income of the association by interest pay- 
ments on their loans, but they do not 
share in any dividend distributions. 


FUNCTIONS AND LIMITS 


Federals make monthly payment, di- 
rect reduction mortgage loans. Under 
this type of contract the borrower obli- 
gates himself to pay a like sum each 
month until the debt is completely ex- 
tinguished. Interest charges are reduced 
each month with corresponding increases 
in principal credits as the outstanding 
balance is reduced. From the associa- 
tion’s viewpoint, its investment in this 
type of loan represents the present value 
or purchase price of a monthly payment 
annuity due for a given period of time. 
The amortization corresponds to the re- 
turn of capital, the balance of the 
monthly payment, to interest or income. 


It is not possible for a present day 
Federal to invest funds in a share accu- 
mulation mortgage so common to the old 
building and loan associations. This type 
of loan made the mortgagor a borrower 
and saver at one and the same time, and, 
incidentally, resulted in some dire conse- 
quences in the early 30’s. The borrower, 
for example, received a loan of $4,000; 
he was obligated to pay $40 per month 
of which $20 was applied on a pledged 
share basis until the value of his shares 
(including dividend credits) was equal to 
his mortgage debt; the debt was then 
eancelled. Under this arrangement it 
was not possible to forecast with cer- 
tainty just when the loan would be paid 
in full. Furthermore, if the association 
got into financial difficulties and had to 
liquidate, the borrower-shareholder was 
injured greatly. If, under these condi- 
tions, $3,700 had been accumulated in the 
pledged share account, it might well be 
imagined that only an additional $300 
would be necessary to satisfy the debt. 
Legally, however, the mortgage debt was 
due in full, and, if the association could 
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TABLE I 
Number of Federal Saving and Loan Associations and Total Assets 
Selected Years, 1933-49 


Date Number Assets 
December 31, 1933 6 $ 200,000 
1941 1,460 2,173,300,000 
1943 1,466 2,617,400,000 
1945 1,467 3,923,500,000 
1947 1,478 5,459,600,000 
1948 1,485 6,162,000,000 
1949 1,500E 7,000,000,000 


Source: Statistical Summary 1949, Home Loan Bank Board. 


E—Estimated 


realize only twenty cents on the dollar 
in liquidation, the credit against the 
mortgage debt was not $3,700 but $740. 
This left a balance due of $3,260 for 
which, in many states, a judgment could 
be secured. This type of loan program 
is not possible under the direct reduction 
mortgage plan required of the Federals 
by charter. 

As a requirement of law, all Federals 
must maintain membership in the Fed- 
eral Home Loan Bank System and the 
Federal Savings and Loan Insurance 
Corporation. Each of these serves a dif- 
ferent purpose. Membership in the 
F.H.L.B.S. carries with it the privilege 
of borrowing from the system an amount 
not to exceed 50 per cent of the capital 
of the association, if needed, for pur- 
poses of making mortgage loans or meet- 
ing withdrawals. 

The F.S.L.I.C. insures individual sav- 
ings accounts of the associations up to 
$5,000 each. State chartered savings and 
loan associations are also eligible for this 
insurance. Under the program, in the 
event of default by an insured associa- 
tion, the individual investor has two op- 
tions. He may either transfer his account 
to an operating association and then 
withdraw in full or continue his mem- 
bership in the latter association, or he 
may elect to receive payments in liqui- 
dation of his investments as follows: 

(1) 10 per cent in cash; 


(2) 45 per cent in one year non-inter- 
est bearing debentures in the Cor- 
poration; and, 


(3) 45 per cent in 3 year non-interest 
bearing debentures of the Corpo- 
ration. 

Obviously, the saver should select the 
speedier former settlement in event of 
default. No investor, including those 
with balances over $5,000, however, has 
suffered any loss in the thirty-five cases 
requiring action by the corporation since 
its creation in 1934.1 The creation of the 
F.S.L.1.C., like the Federal Deposit In- 
surance Corporation, has had a strong 
psychological effect on the investing 
public, 


The Federals are chartered, super- 
vised, and audited annually by the Home 
Loan Bank Board, a division of the Hous- 
ing and Home Finance Agency of the 
United States, 


NEW CHARTER 


On August 15, 1949, a new Charter 
“N” was made available to all Federals 
choosing to adopt it. In it were incorpo- 
rated many modifications and revisions 
based on the experiences gained during 
the first seventeen years of operation. 
Account terminologies and designations 
were revised to remove cumbersome verb- 
iage and a number of operating proce- 
dures were somewhat liberalized. (See 
Table II) No radical changes from the 
old Charter “K” were made, however, 
and it is not mandatory that Charter “N” 
be adopted. A summary of the changes 


1The National Savings and Loan Jour- 
nal. August 1949, pp. 13-16. 
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TABLE II 


A Summary of the Differences Between Charters “K” and “N” of the 
Federal Savings and Loan Associations 


“Ks “on”? 


Terminology changes 


Repurchase 
Dividends 


Undivided profits 


Other changes 
Borrowing power 


Loans on savings accounts 90 per cent of value of 


account 
Distributions of earnings 


dend period 
Inability to meet with- 
drawals in a thirty 
day period 
Beginning payments on 
mortgage loans 


Savings share account 
Share capital 


50 per cent of capital 


Not given on inactive 
accounts of $5 or less; 
Not given if withdrawal 
request is on file at divi- 


3314 per cent of all re- 
ceipts must be set aside 


Within 30 days of loan 
disbursement 


Savings account 

Capital 

Withdrawal 
Distribution of earnings 
Surplus 


In excess of 50 per cent of 
capital with approval of 
Home Loan Bank Board 
100 per cent of value of ac- 
count 

Not given on accounts of 
$10 or less; 

On balance of account 
without consideration of 
withdrawal request 

80 per cent of all receipts 
must be set aside 


Within 60 days of loan dis- 
bursement 


made is presented in Table II which com- 


pares the old with the new Charter. 


It is specifically noted that lending 
powers have not been changed under 
Charter “N.” However, an association 
may qualify for any increased lending 
powers granted by the Home Loan Bank 
Board subsequent to the adoption of the 
Charter as a result of the passage of a 
resolution to that effect. Moreover, the 
terminology employed in the new Charter 
is in use in many other financial institu- 
tions but restrictions against its use by 
the savings and loan business have been 
advocated by some members of the bank- 
ing fraternity. 


LIQUIDITY 


Perhaps the most urgent problem fac- 
ing savings and loan associations today 
is their ability to pay withdrawals when 
sought. In an industry which invests ap- 
proximately 80 per cent of its funds in 
mortgages with varying maturity dates 
and which receives its capital from sav- 
ings accounts with an average life of 
3.5 years, the problem is very pointed. 
Today, withdrawals average 70 per cent 


of new savings received. As a conse- 
quence, the current situation is not dis- 
turbing. However, should the economy 
be confronted by a period of recession, 
always in the past characterized by con- 
current withdrawals heavily in excess of 
new savings, the situation would be quite 
different and the institutions subject to 
considerable stress because of the char- 
acter of their business. Current planning 
for this type of problem is necessary, 
regardless of the insurance factor, and 
the burden of it rests primarily with 
management, not with a government 
agency. 

It would be easy for management to 
provide for a large reserve in cash or 
liquid securities merely by cutting off 
mortgage investment and storing the re- 
sultant cash accumulation in its vault or 
by purchasing Government Bonds. Such 
a policy, however, would tend to liquidate 
the association as quickly as an over- 
extended mortgage investment policy, be- 
cause the rate of return would diminish 
to such a point that the inadequate divi- 
dend accretions to the saver would result 
both in withdrawals and rapidly decreas- 
ing new business. Thus, as a result of 
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the inane application of these principles, 
the institutions would be faced by the 
ogre of liquidation. 


Another, and perhaps sounder, device 
for meeting this problem may be found 
in balancing the idea of liquidity and in- 
vestment on some basis. A rule of thumb, 
suggested by leaders in the industry 
would have the association maintain cash 
and Governments in the larger amount of 
either (1) 15 per cent of capital, or (2), 
an amount equal to the prior six months 
withdrawals.2 It is the writer’s sincere 
belief that no slavish adherence to such 
a “rule of thumb” is entirely adequate 
to pilot management in the possible 
stormy seas ahead. 


Wisdom would seem to indicate the 
necessity for a sound mortgage invest- 
ment policy. Several considerations are 
of uppermost importance in this connec- 
tion. They include: 


(1) Investment of a substantial por- 
tion of current funds in G.I. gov- 
ernment guaranteed loans in which 
foreclosure losses, if any, will be 
at a minimum. These loans may 
also be sold in limited quantities 
to the Federal National Mortgage 
Association.3 

Investment of a portion of funds 
in Federal Housing Administration 
mortgages. These are insured by 
the F.H.A. and are salable, in nor- 
mal times, to various insurance 
companies. 

Care should be exercised in select- 
ing mortgage risks and planning 
for liquidation of the accounts. The 
old rule that one month’s mortgage 
payment should be equivalent to 
one week’s pay seems to be plaus- 
ible no longer because of shrinkage 
in the value of dollar and atten- 
dant tax deductions. 

The Association should encourage 
principal reductions on mortgages 
in excess of regular monthly pay- 
ments without penalty to the bor- 
rower. 

Investment in larger (dollar value) 
loans should be held to a minimum. 
If foreclosure is necessary, a 
smaller home in hard times may 


(2) 


(3) 


(4) 


(5) 


2 Policies for 1950. United States Savings 
and Loan League. 


%Unless the borrowing power of this 


association is extended further, this latter 
outlet is now closed. 


be rented with a fair return, or 
even sold on a contract basis, 
whereas larger residential proper- 
ties cannot be rented nor resold 
without large sacrifices. 


The mortgage term should be 
shortened in accordance with the 
borrower’s ability to pay, thus in- 
creasing regular cash receipts and 
— the period of subject 
risk. 


A second consideration in planning a 
sound liquidity policy would necessarily 
involve the Association’s own borrowing 
capacity. A judicious use of this ability 
should also be encouraged. It will be re- 
membered that the various Home Loan 
Banks are sources of reserve credit to 
the Federal Associations. Under the law 
the Federals may borrow up to 50 per 
cent of their capital for current use. 
Many of the Banks have wisely restricted 
the use of this authority to 25 per cent 
of capital by Associations for non-emer- 
gency uses. Similarly, if a liquidity re- 
serve of 15 per cent is not maintained, 
these same banks have authorized a 
further reduced line of credit. However, 
one must note that loans to the Asso- 
ciations by the banks are not computed 
in the base when a liquidity ratio is fig- 
ured, thus obviating any real control by 
the use of these limits. 


An example of this latter situation 
may serve to clarify this point. (See 
Table III) Association “A” has a 10.7 
per cent liquidity ratio based on $9,300,- 
000 of capital and under this policy will 
probably receive a restricted line. Asso- 
ciation “B”, on the other hand, has an 
18 per cent liquidity ratio based on 
$8,300,000 of capital and will probably 
be entitled to full line. It is obvious that 
A’s potential borrowing capacity is $4,- 
650,000, while B’s is but $3,150,000 ($1 
million is already used). Thus, A’s po- 
tential liquidity amounts to $5,650,000 or 
61 per cent and B’s potential liquidity 
comes to only $5,650,000 or 56 per cent. 
One may well ask, why should A operate 
on a reduced line or borrow enough to 
bring the primary liquidity ratio up to 
15 per cent so as to qualify for a full 
line, when its position is obviously 
sounder than B’s. Yet this example makes 


(6) 
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TABLE III 

Comparative Liquidity Positions of Two Associations 

A B 
Mortgages $ 8,700,000 $ 8,200,000 
Cash and Governments 1,000,600 1,500,000 
Other Assets 300,000 00,000 
$10,000,000 $10,000,000 
Capital $ 9,300,000 $ 8,300,000 
Advances—F.H.L.B. one 1,000,000 
Reserves and Surplus 700,000 700,000 
$10,000,000 $10,000,000 

Liquidity Ratio 10.7% 18.0% 


it clear that an Association may borrow 
itself liquid under the ruling cited. 


Other considerations and policies of 
aid in this program should include a 
stringent mortgage collection policy. This 
will go far in providing liquid funds. 
Similarly, the investment of tax funds 
and short term savings accounts, such as 
Christmas and Vacation Clubs, in either 
time accounts or certificates of deposit 
with the local Home Loan Bank, should 
be encouraged. This procedure will make 
borrowing for payment of these rather 
large items unnecessary when they come 
due, and incidentally, will supply a fair 
yield. 


Any program leading to increased 
liquidity, of course, means lower income 
with a corresponding smaller apportion- 
ment to reserve credits. Under the char- 
ter regulations, the Federal Insurance 
reserve is credited with the larger of 
either 5 per cent of net earnings before 
dividends or 3/10 of 1 per cent of insured 
accounts at the beginning of the year. 
This account must equal at least 24% per 
cent of insured accounts after the Asso- 
ciations first thirteen years of existence 
and 5 per cent after twenty years. Recog- 
nition of this fact is important to a 
rapidly growing association in the proper 
planning of its liquidity program. It is 
this writer’s conclusion that the prepa- 
ration of a cash budget based upon past 
conditions and gradually adjusted to 
the present facts, would appear to be a 
forward step in this regard. 


PENDING LEGISLATION 

The F.H.L.B. system was created by 
authority of the F.H.L.B. Act approved 
July 22, 1982. The capital stock of the 
eleven regional banks is owned by the 
member institutions and by the United 
States, which stock is held by the Recon- 
struction Finance Corporation. The re- 
gional banks may obtain additional funds 
through deposits accepted from its mem- 
bers and from other regional banks, and 
by issuance of bonds and debentures. The 
consolidated debentures issued by the 
Administration are joint and several ob- 
ligations of the banks without guaranty 
by the United States. 


Leaders of the industry and govern- 
ment supervisory authorities have long 
recognized the need for emergency plan- 
ning in a period of prosperity. Accord- 
ingly, it has been proposed in HR 6743 
that a permanent reserve of adequate 
funds be made available to members of 
the F.H.L.B. system. Recognizing the 
futility of attempting to attract large 
amounts on a debenture basis in de- 
pressed times, a plan for direct Treasury 
borrowing of $1 billion for the use of the 
various Banks has been formulated. 
These increased funds would then become 
available for advances to individual mem- 
bers of the system to meet withdrawals 
in excess of their own current capacities 
to pay within a reasonable time. 

The F.S.L.I.C. has also been subject to 
scrutiny with regard to emergency condi- 
tions. This Corporation was created 
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under powers granted by Title IV of the 
National Housing Act in 19344 to insure 
the safety of thrift and home financing 
associations. The capital of the Corpo- 
ration was provided by sale of its stock 
to the Home Owners Loan Corporation— 
since transferred to the Treasury. Its 
income consists of admission fees, pre- 
miums of ¥ of 1 per cent of members 
insurable liabilities, and interest on in- 
vestments. Although its total assets are 
in excess of $213 million, it, too, is seek- 
ing permission for direct borrowing from 
the Treasury to an amount totaling $750 
million. The net losses of the Corporation 
to date amount to only 4 per cent of its 
gross income, and as a primary result 
of this loss experience, the Corporation 
has been able to increase its assets from 
$100 million in 1934 to its present 
amount.5 Although reserves and surplus 
of the Corporation amounted to $104.1 
million as of May 31, 1949, it must be 
noted that the cumulative 3 per cent un- 
paid dividends of $25.2 million due to the 
Treasury on its capital stock have not 
been paid nor deducted from this figure. 
Future planning would appear to dictate, 
therefore, that an increased Treasury 
pipeline on an equitable interest basis be 
granted. Even though present assets ap- 
pear to be sufficient for the insurance 
task, prudent judgment calls for present 
planning to mitigate possible future 
problems, 

The Treasury has presented objections 
to the two aforementioned proposals. 
First, it was indicated that no mandatory 
liquidity requirement exists for member 
institutions of the F.H.L.B. system. Sec- 
ond, it was emphasized that primary re- 
sponsibility for meeting extraordinary 
withdrawal requests rests with the indi- 
vidual associations who should provide 
for a minimum percentage of liquid 
assets to withdrawable capital. In ac- 
cordance with these arguments, the statu- 
tory liquidity requirement was fixed at 
4 per cent minimum and 8 per cent maxi- 
mum by HR 6743, passed by the House 


4Code 1724, 48 Stat. 1246, 12 U.S. 
5 Congressional Record, House of Rep- 
resentatives, February 1, 1950, p. 28. 


of Representatives on February 1, 1950. 
It appears likely to this writer, however, 
that the Senate will insist on higher 
liquidity requirements. 

Pressure also has been brought to re- 
duce the insurance premium paid by 
members to 1/12 of 1 per cent, the same 
amount paid by members of the F.D.LC. 
The latter proposal will not receive the 
support of the Administration until suffi- 
cient funds are available to retire part 
or all of the original funds granted by 
the H.O.L.C. and until a_ satisfactory 
settlement is made of the cumulative un- 
paid dividends. 


FUTURE PROBLEMS 


The basic problem of the present has 
been partially met by the new legisla- 
tion and charter adopted during this past 
year. Several issues yet remain to be 
solved if the institution is to continue 
its steady rate of growth and to fulfill 
the need prompting its development. 


Collection Problems 


Federal Associations are allowed under 
their Charters to grant improvement 
loans for repairs on properties, even 
though the Association does not hold the 
mortgage. The usual security in such 
cases is a note with confession of judg- 
ment. Should default occur, the Associa- 
tion might well have to take a position 
along with other creditors. In this con- 
nection, it may be observed that one of 
the things which may cause embarrass- 
ment to Associations in the future will 
be a possible collection problem on mort- 
gage loans where the borrowers have in- 
curred additional debts by the purchase 
of such things as refrigerators and tele- 
vision sets on credit. In this case, while 
the security of the mortgage should be 
getting better each month because of 
payments made against the principal, 
there is still a possibility that the bor- 
rower has over-extended himself and will 
find it difficult to meet all of his pay- 
ments. This phase of the borrower’s ac- 
tivity should be watched closely to avoid 
such difficulty. 
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Solicitation of Proxies 


Like most corporations, membership 
attendance at annual meetings is quite 
small. Management has retained control 
by use of the proxy device and general 
membership apathy. Since there do not 
appear to be any federal regulations gov- 
erning the solicitation of proxies, it has 
been the practice of some associations 
to secure a perpetual proxy (unless later 
rescinded) either at the time the account 
is opened or at some later date. 

Requests for proxies in the case of the 
Federals normally do not give background 
of directors to be elected, their financia! 
interest in the association, their compen- 
sation, compensation of the managing 
officers, details of any pension plans, 
minority proposals for consideration, nor 
other pertinent details. A request for a 
perpetual proxy could not, of course, 
since it would be impossible to anticipate 
future issues. The usual form of proxy 
merely assigns the member’s right to 
vote to a representative without prior 
direction. Contrasting this procedure 
with the stringent Securities and Ex- 
change Commission regulations govern- 
ing proxy solicitation, it would appear 
that much is left to be accomplished be- 
fore the Associations are really mutual 
in fact. 


Taxation 


Section 5(h) of the Home Owner’s 
Loan Act of 1933, as amended, provided 
for exemption from all taxation now or 
hereafter imposed by the United States 


. . . Such associations, including their 
franchises, capital, reserves, and sur- 
plus, and their loans and income, shall 
be exempt from all taxation now or 
hereafter imposed by the United States 
(except the taxes imposed by sections 
1410 and 1600 of the Internal Revenue 
Code with respect to wages paid after 
December 31, 1939, for employment 
after such date), and all shares of such 
associations shall be exempt both as to 
their value and the income therefrom 
from all taxation (except surtaxes, es- 
tate, inheritance, and gift taxes) now 
or hereafter imposed by the United 
States; and no State, Territorial, 
county, municipal, or local taxing au- 
thority shall impose any tax on such 


Federal savings and loan associations 
or their franchise, capital, reserves, 
surplus, loans, or income greater than 
that imposed by such authority on 
other similar local mutual or coopera- 
tive thrift and home financing insti- 
tutions. 


One cannot help thinking, however, of 
the Federal Government’s constant need 
for increased revenue. If these Associa- 
tions continue to grow at the present 
rate, they will, in the future, supply a 
major source of untapped revenue. Re- 
gardless of one’s belief in the inequity 
of taxing a mutual institution which pro- 
vides over 30 per cent of all non-farm 
mortgage money, the principle of “pro- 
tect the revenue” has proved paramount 
in the past and is likely to be the cri- 
terion of the fast disappearing tax ex- 
emptions in the future. Further, in sup- 
port of this belief, the Associations have 
recently had to file information returns 
with the local Collectors of Internal 
Revenue, thereby giving to the Treasury 
full information concerning their income 
and outgo. 


Just as the writer completed this ar- 
ticle (March, 1950), The National Sav- 
ings and Loan League Letter, a trade 
publication, had the following to say on 
this subject. 


The tax exempt status of savings 
and loan associations has come under 
attack. Over the years bills have been 
introduced and efforts made to tax sav- 
ings and loan associations, but nothing 
quite as extensive as the recent studies 
and hearings of the Ways and Means 
Committee of the House. The purpose 
of the hearings was to find ways to 
provide new revenues as substitutes for 
excise taxes. 

Certain business representatives and 
others brought savings and loan asso- 
ciations and mutual savings banks into 
the picture in their testimony by recom- 
mending that corporations now exempt 
under Section 101 of the Internal Reve- 
nue Code be taxed. We were invited to 
present our views in the matter and 
did so on March 2, being the first sav- 
ings and loan witness. The mutual 
savings bank representatives preceded 
us on the stand. The questioning of 
the savings bank men was quite drawn 
out and certain points were examined 
which showed their status to be a little 
different than that of our associations. 
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In our presentation, the point was 
made that savings and loan associa- 
tions make loans only to members. 
They pioneered in home financing and 
anything which would tend tc interfere 
with their operations or restrict the 
distribution of earnings to members, 
would have far reaching effects both 
on mortgage interest rates and income 
tax receipts. We pointed out that it 
would be difficult to keep home financ- 
ing charges low if taxes are piled upon 
present expenses of associations; if 
the rate on mortgage lending goes up 
substantially, it would interfere with 
the ability of the people to finance, 
purchase, or construct homes. Then 
there would be an outcry for addi- 
tional government financing at the ex- 
pense of all taxpayers. 

We will know in the near future, 
probably, whether the Committee will 
recommend any taxes upon our busi- 
ness. In the meantime, everything is 
being done here and through the mem- 
bers of our Legislative Committee and 
other key persons to demonstrate with 
facts why our business should not be 
taxed. We do want to emphasize that 
the study made by the Committee is a 
serious one, and we can thank some of 
the enemies of the savings and loan 
business for some behind-the-scenes 
maneuvers in attempting to mislead 
members of the Ways and Means Com- 
mittee about our operations. We are 
glad to have had the opportunity to 
counter these maneuvers with the true 
facts about the situation.é 
If the Congress removes the tax 

exempt status of the Associations, im- 
posing a tax rate of 38 per cent with no 
deduction allowed for dividends paid or 
mandatory credits to the Federal insur- 
ance reserve, the association’s annual 
earnings will be completely wiped out. 
Operating today without tax liability, 
the associations are able to pay or credit 
an average dividend of 2% per cent, and 
about 83 per cent of net income to re- 
serves and surplus, respectively. 


6 National Savings and Loan League Let- 
ter No. 145, March 13, 1950. 


Revised Internal Reports 

When the mandatory liquidity percent- 
age requirement is finally enacted into 
law, it would appear necessary for man- 
agement to have some degree of liquidity 
in excess of this amount. Since the 
statute will make all mortgage loans 
granted charter violations, if the liquidity 
ratio is not maintained, it is incumbent 
on management to incorporate control of 
this feature by revised daily reports. If 
the percentage is finally set at 10 per 
cent, prudent thinking would dictate that 
a minimum reserve somewhat above this 
figure be maintained on a daily basis. 
Those associations that do not maintain 
daily statements of conditions by taking 
a trial balance of the general ledger may 
be compelled to do so subsequently by 
regulation to permit examiners to deter- 
mine whether liquidity requirements have 
been met. These procedures are believed 
to be justified because of the increased 
examination costs involved on the border- 
line or deficient cases. 


CONCLUSION: 


The growth of the federal saving and 
loan associations has been rapid, both in 
number and in size. For the most part, 
both internal and external supervision 
has achieved its purpose and has reflected 
new and developing needs quickly. Al- 
though management has been generally 
aggressive, in order to continue to in- 
crease its share of the thrift and home 
mortgage loan business, these associa- 
tions must adhere closely to the two basic 
purposes of the charter. In addition, the 
basic problem of providing for liquidity 
must be met and the presently good in- 
vestment and collection policy must be 
further strengthened. The real result of 
management’s stewardship can not be 
definitely established until the institution 
passes through a financial or business re- 
cession when the effectiveness of its plans 
may be gauged. 
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